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DEPARTMENT  OF  ENERGY 
Economic  Regulatory  Administration 
10  CFR  Part  211 
[Docket  No.  ERA-R-80-31] 

Puerto  Rican  Naphtha  Entitlements 

agency:  Economic  Regulatory 
Administration,  Department  of  Energy. 
action:  Final  rule. 

SUMMARY:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  hereby  adopts  a  final 
rule  amending  the  Mandatory  Petroleum 
Allocation  Regulations  to  modify  the 
entitlement  benefit  accorded  naphtha 
imported  into  Puerto  Rico  and  used  as  a 
petrochemical  feedstock  under  the 
Entitlements  Program  regulations,  10 
CFR  211.67.  The  amendment  adopted 
today  is  intended  to  alleviate  the 
naphtha  feedstock  cost  disadvantage 
suffered  by  Puerto  Rican  petrochemical 
producers  as  a  result  of  their  reliance  on 
high-priced  imported  naphtha,  as 
compared  with  their  U.S.  mainland 
competitors  that  have  access  to  lower 
cost  domestically  produced  naphtha. 

The  naphtha  entitlement  benefit  is 
determined  by  the  differential  between 
the  average  cost  of  naphtha  imported 
into  Puerto  Rico  and  an  imputed  cost  of 
domestic  naphtha.  The  final  rule 
adopted  today  retains  the  naphtha/ 
crude  oil  price  ratio  methodology  to 
impute  the  cost  of  domestic  naphtha. 
However,  the  factor  applied  to  the 
weighted  average  per  barrel  cost  of 
crude  oil  for  all  domestic  refiners  to 
impute  the  cost  of  domestic  naphtha  is 
raised  from  108  to  117  percent.  Finally, 
the  runs  credit  “cap"  on  the  maximum 
value  of  the  naphtha  entitlement  benefit 
is  eliminated. 

EFFECTIVE  DATE:  March  1, 1981.  The  final 
rule  adopted  today  will  be  initially 
applicable  to  refiners’  runs  to  stills  for 
the  month  of  January  1981,  which  are 
required  to  be  reported  by  refiners  to 
DOE  by  March  5, 1981,  and  will  be 
reflected  in  the  Entitlements  Notice 
issued  in  March  1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Walker  (Hearing  Procedures), 
Economic  Regulatory  Administration, 
Room  B-210,  2000  M  Street,  NW., 
Washington,  D.C.  20461,  (202)  653- 
3971. 

Jack  Vandenberg  (Office  of  Public 
Information),  Economic  Regulatory 
Administration,  Room  B-110,  2000  M 
Street,  NW.,  Washington,  D.C.  20461, 
(202)  653-4055. 

Cynthia  Ford  (Hearing  Procedures), 
Economic  Regulatory  Administration, 
Room  B-210,  2000  M  Street,  NW., 


Washington,  D.C.  20461,  (202)  653- 
3971. 

David  A.  Welsh  (Office  of  Petroleum 
Operations),  Economic  Regulatory 
Administration,  Room  6208,  2000  M 
Street,  NW.,  Washington,  D.C.  20461, 
(202)  653-3459. 

John  W.  Glynn  (Office  of  Regulatory 
Policy),  Economic  Regulatory 
Administration,  Room  7202,  2000  M 
Street,  NW.,  Washington,  D.C.  20461, 
(202)  653-3053. 

William  Funk  or  Christopher  M.  Was 
(Office  of  General  Counsel), 
Department  of  Energy,  Room  6A-127, 
1000  Independence  Avenue,  SW., 
Washington,  D.C.  20585,  (202)  252- 
6736  or  252-6744. 

SUPPLEMENTARY  INFORMATION: 

I.  Background. 

II.  Discussion  of  Comments: 

A.  Support  for  the  Rulemaking. 

B.  Alternative  Methodologies  Proposed  to 
Impute  A  Value  for  Domestically  Produced 
Naphtha. 

C.  Retention  of  the  108  Percent  Naphtha/ 
Crude  Oil  Price  Ratio  Factor. 

D.  Cap  on  the  Maximum  Value  of  a  Naphtha 
Entitlement. 

E.  Effective  Date  of  a  Final  Rule. 

III.  Amendments  Adopted. 

IV.  Procedural  Requirements. 

I.  Background 

By  adoption  of  the  Puerto  Rican 
Naphtha  Entitlements  Program  in  1976, 
the  Federal  Energy  Administration 
(FEA),  a  predecessor  agency  to  DOE, 
sought  to  alleviate  a  competitive 
disadvantage  suffered  by  Puerto  Rican 
petrochemical  producers  in  relation  to 
other  domestic  petrochemical  producers 
located  on  the  mainland.  See  preamble 
to  the  final  rule,  41  FR  30321  (July  23, 
1976).  The  competitive  disadvantage 
resulted  from  the  combined  effects  of 
rapidly  increasing  prices  for  imported 
crude  oil  and  naptha  on  the  world 
market  and  the  imposition  of  price 
controls  on  the  production  and  refining 
of  domestic  crude  oil.  Because  the 
Puerto  Rican  petrochemical  industry  is 
reliant  on  high-priced  imports,  the 
feedstock  costs  of  the  Puerto  Rican  firms 
increased  as  prices  on  the  world 
markets  rose.  In  contrast,  however,  the 
feedstock  costs  of  mainland 
petrochemical  producers  remained 
lower  than  those  of  the  Puerto  Rican 
firms  due  to  the  existence  of  price 
controls  on  domestic  crude  oil.  To  the 
extent  that  the  cost  of  Naphtha 
feedstocks  imported  by  Puerto  Rican 
petrochemical  producers  exceeded  the 
feedstock  costs  of  mainland 
petrochemical  producers,  they  were 
placed  at  a  disadvantage  with  respect  to 
the  marketing  of  their  products  in 
competition  with  mainland 
petrochemical  producers. 


Under  the  regulations  adopted  in  1976 
and  currently  in  effect,  Puerto  Rican 
firms  are  eligible  to  receive  an 
entitlement  benefit  for  each  barrel  of 
naphtha  imported  for  use  as  a 
petrochemical  feedstock.  The  value  of  a 
naphtha  entitlement  is  determined  by 
the  difference  between  the  weighted 
average  cost  of  naphtha  imported  into 
Puerto  Rico  for  use  as  a  petrochemical 
feedstock  and  an  imputed  cost  of 
domestically  produced  naphtha. 
However,  the  maximum  value  of  the  per 
barrel  naphtha  entitlement  for  any 
month  cannot  exceed  the  value  of  a 
single  crude  oil  runs  credit.1  When 
world  naphtha  prices  are  such  that 
Puerto  Rican  firms  are  not  eligible  for  a 
full  crude  oil  runs  credit,  the  value  of  the 
naphtha  entitlement  is  calculated  by 
applying  the  ratio  of  the  difference 
between  the  weighted  average  cost  per 
barrel  of  imported  naphtha  reported  by 
Puerto  Rican  petrochemical  firms  and 
the  imputed  cost  of  domestically 
produced  naphtha,  divided  by  a 
modified  crude  oil  runs  credit 
(calculated  by  excluding  the  small 
refiner  bias  benefits  under  §  211.67(e) 
and  the  adjustment  for  residual  fuel  oil 
transported  in  foreign  flag  tankers  for 
sale  on  the  East  Coast  under 
§  211.67(d)(4)). 

The  imputed  cost  of  domestic  naphtha 
is  calculated  by  applying  a  factor  of  108 
percent  to  the  weighted  average  cost  per 
barrel  of  crude  oil  for  all  domestic 
refiners  in  a  month.  The  108  percent 
factor  was  established  based  upon  the 
relationship  between  uncontrolled  world 
market  prices  for  naphtha  (based  on 
Rotterdam  postings)  and  crude  oil  costs 
(based  on  estimated  delivered  costs  of  a 
mix  of  crude  oils  to  Rotterdam)  during 
the  first  six  months  of  1977.  The  current 
108  percent  factor  has  been  in  effect 
since  December  1977.  See  42  FR  61853 
(December  7, 1977). 

As  noted  in  the  preamble  to  the 
Notice  of  Proposed  Rulemaking  (NOPR) 
that  initiated  this  proceeding,  however, 
beginning  in  mid-1978  the  current 
program  has  failed  to  eliminate  the 
naphtha  feedstock  cost  differential 
incurred  by  Puerto  Rican  petrochemical 
firms.  As  a  result,  since  the  second 
quarter  of  1978,  the  post-entitlements 
feedstock  cost  of  Puerto  Rican 
petrochemical  producers  has  been 
significantly  higher  than  the  imputed 
cost  of  domestic  naphtha  feedstock  to 
mainland  petrochemical  firms, 
calculated  on  the  basis  of  the  108 
percent  factor  used  under  the  existing 


1 A  “runs  credit"  for  a  month  is  that  fraction  of  an 
entitlement  derived  by  multiplying  the  National 
Domestic  Crude  Oil  Supply  Ratio  (DOSR)  for  that 
month,  see  S  211.62,  by  the  price  of  an  entitlement 
for  that  month. 
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regulations  to  impute  domestic  naphtha 
costs.  See  preamble  to  the  NOPR  at  45 
FR  59818,  59819-20  (September  10, 1980). 

The  cause  of  the  apparent 
ineffectiveness  of  the  existing  program 
identified  in  the  NOPR  was  the 
unanticipated  and  disproportionately 
rapid  increases  in  prices  for  imported 
naphtha  as  compared  with  price 
increases  for  crude  oil.  The  extreme 
volatility  of  naphtha  prices  on  the  world 
market  was  recognized  in  the  NOPR,  in 
which  we  noted  that: 

*  *  *  imported  naphtha  prices  no  longer 
track  world  market  crude  oil  prices,  which 
historically  had  been  the  case.  Starting  with 
the  second  quarter  of  1978,  imported  naphtha 
prices  have  fluctuated  disproportionately  in 
comparison  with  crude  oil  prices.  In  this 
period,  increases  in  the  price  for  imported 
naphtha  have  been  more  rapid  and  steeper 
than  crude  oil  price  increases.  These  market 
conditions  suggest  that  the  underlying 
premise  of  the  Puerto  Rican  Naphtha 
Entitlements  Program  that  a  constant 
relationship  exists  between  naphtha  prices 
and  crude  oil  prices  may  no  longer  be  valid. 

45  FR  at  59819  (emphasis  added). 

Several  factors  were  identified  in  the 
NOPR  as  contributing  to  the 
disproportionately  higher  naphtha  prices 
on  the  world  market  during  the  two  year 
period  beginning  with  the  second 
quarter  of  1978,  including  increased 
demand  during  that  period  for 
petrochemicals  and  light-end  petroleum 
products  produced  from  naphtha,  and  a 
relative  scarcity  of  light  crude  oils 
during  much  of  that  period  following  the 
Iranian  revolution. 

In  the  NOPR,  we  also  noted  that  the 
increase  in  imported  naphtha  prices  had 
two  countervailing  impacts  upon  the 
operation  of  the  existing  Puerto  Rican 
Naphtha  Entitlements  Program.  On  the 
one  hand,  we  noted  that  the  108  percent 
naphtha/crude  oil  price  ratio  factor  no 
longer  provided  a  reasonable  basis  for 
imputing  the  cost  of  domestic  naphtha 
because  it  did  not  reflect  the  increased 
value  of  naphtha  compared  with  crude 
oil  evidenced  by  the  changed  market 
conditions  since  the  second  quarter  of 
1978.  To  the  extent  that  the  imputed  cost 
of  domestic  naphtha  calculated  by  using 
the  constant  108  percent  factor  was  too 
low,  the  naphtha  feedstock  cost 
differential  determined  by  comparing 
the  weighted  average  cost  of  naphtha 
imported  by  the  Puerto  Rican 
petrochemical  producers  with  this 
imputed  value  was  overstated.  In  other 
words,  if  a  more  accurate  method  to 
impute  the  cost  of  domestic  naphtha 
reflecting  its  higher  value  is  used  for  the 
two  year  period  beginning  with  the 
second  quarter  of  1978,  the  amount  by 
which  naphtha  feedstocks  imported  into 
Puerto  Rico  were  “under-equalized” 


[i.e.,  the  amount  by  which  the  naphtha 
cost  differential  exceeded  the  maximum 
naphtha  entitlement  benefit  of  a  single 
crude  oil  runs  credit)  is  reduced. 

On  the  other  hand,  the 
disproportionate  increases  in  imported 
naphtha  prices  had  a  second  effect.  To 
the  extent  that  the  increased  prices  for 
imported  naphtha  caused  the  naphtha 
cost  differential  to  exceed  by  a 
significant  amount  the  value  of  a  single 
crude  oil  runs  credit,  the  single  runs 
credit  “cap"  on  a  naphtha  entitlement  • 
value  was  no  longer  adequate  to 
alleviate  the  competitive  disadvantage 
suffered  by  the  Puerto  Rican 
petrochemical  firms.2 

In  the  NOPR,  we  observed  that 
“*  *  *  it  appears  that  there  is  some 
movement  back  to  a  more  normal 
naphtha/crude  oil  price  relationship 
during  the  past  few  months  *  * 
Notwithstanding  that  fact,  we  proposed 
alternative  amendments  to  the  existing 
program  in  order  to  make  it  more 
responsive  to  the  changed  market 
conditions  and  to  alleviate  any  naphtha 
feedstock  cost  disadvantage  suffered  by 
the  Puerto  Rican  petrochemical  firms 
during  the  remaining  life  of  the 
Entitlements  Program,  which  will 
terminate  when  the  President’s  authority 
to  regulate  crude  oil  pricing  expires  on 
September  30, 1981. 

The  first  two  alternative  proposals 
proposed  a  change  in  the  method  of 
imputing  the  cost  of  domestic  naphtha. 
The  first  alternative  proposal  provided 
that  an  imputed  cost  of  domestic 
naphtha  would  be  calculated  on  the 
basis  of  the  value  of  naphtha  used  by 
domestic  refiners  in  gasoline  production, 
determined  by  a  formula  derived  by 
DOE.  The  second  alternative  provided 
that  the  inputed  cost  of  domestic 
naphtha  would  be  calculated  by 
subtracting  a  fixed  adjustment  from  the 
wholesale  price  of  unleaded  regular 
gasoline.  The  adjustment  was  to  be 
derived  by  comparing  wholesale 
unleaded  gasoline  prices  and  imputed 
domestic  naphtha  costs  (calculated 
according  to  the  formula  used  in  the  first 
alternative  proposal)  during  a  recent 
reference  period.  Under  both  proposals, 
we  proposed  to  increase  the  maximum 
naphtha  entitlement  benefit  to  two  runs 
credits,  rather  than  the  single  runs  credit 
ceiling  currently  provided.  The  third 
alternative  proposal  retained  the  present 
methodology  of  calculating  the  imputed 


3  When  the  naphtha  cost  differential  exceeded  the 
runs  credit  "cap”  by  a  significant  amount,  the 
Puerto  Rican  firms  were  still  left  at  an  actual  post¬ 
entitlements  feedstock  cost  disadvantage, 
notwithstanding  the  offsetting  effect  that  use  of  a 
more  accurate  factor  to  impute  the  cost  of  domestic 
naphtha  would  have  had  upon  the  calculation  of  the 
naphtha  cost  differential. 


cost  of  domestic  naphtha  based  on  a 
naphtha/crude  oil  price  ratio,  but 
increased  the  maximum  naphtha 
entitlement  benefit  to  two  runs  credits. 

DOE  solicited  comments  on  its 
alternative  proposals,  as  well  as  other 
issues  identified  in  the  preamble  to  the 
NOPR. 

II.  Discussion  of  Comments 

DOE  held  a  public  hearing  on  the 
proposed  amendments  in  San  Juan, 

Puerto  Rico  on  September  25, 1980,  at 
which  eight  interested  parties  testified. 

In  addition,  21  written  comments  were 
received  from  interested  parties,  some  of 
whom  had  testified  at  the  public 
hearing.  Testimony  and  written 
comments  were  received  from 
representatives  of  Puerto  Rican 
petrochemical  firms,  firms  located  in 
Puerto  Rico  that  produce  naphtha  for 
sale  on  the  island,  mainland  refiners,  the 
Secretary  of  State  of  Puerto  Rico,  the 
Puerto  Rican  Office  of  Energy,  the 
Department  of  Justice,  and  one 
concerned  private  citizen. 

This  section  summarizes  the  major 
comments  on  the  principal  issues  that 
are  within  the  scope  of  this  rulemaking. 
Our  response  to  the  public  comments  is 
set  forth  either  in  this  section  or  in  the 
next  section  of  this  preamble  in  which 
we  discuss  our  reasons  for  adoption  of 
the  final  rule  promulgated  as  a  result  of 
this  proceeding. 

A.  Support  for  the  Rulemaking 

Commenters  were  almost  evenly  split 
in  their  support  for  or  their  opposition  to 
the  rulemaking.  Ten  commenters, 
consisting  of  mainland  refiners  and  the 
Peerless  Petrochemical  Company,  a 
producer  of  naphtha  located  on  Puerto 
Rico,  opposed  all  of  the  alternative 
proposals  to  amend  the  naphtha 
entitlements  program,  and  favored 
retention  of  the  existing  program.  Some 
other  mainland  refiners,  while 
submitting  comments  on  the  alternative 
proposals  made  in  the  NOPR, 
recommended  that  the  naphtha 
entitlements  program  be  terminated. 
Among  the  reasons  cited  by  those 
opposed  to  the  rulemaking  and  urging 
that  no  action  be  taken  by  DOE  was  the 
relatively  short  time  left  until  decontrol, 
the  view  that  the  gasoline-based 
methodology  proposals  involved 
complicated  formulas  that  could  not  be 
implemented  without  further  refinement 
of  the  data  to  be  used,  and  that  retention 
of  the  existing  program  was  the  least 
complicated  solution  providing  the 
greatest  degree  of  certainty  for 
participants  in  the  entitlements  program. 

Twelve  commenters  supported  the 
rulemaking  by  favoring  one  or  more  of 
the  alternative  proposals.  The  Puerto 
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Rican  petrochemical  firms  supported  the 
thrust  of  the  rulemaking  as  providing  at 
least  some  measure  of  relief  to  remedy 
their  competitive  problems  resulting 
from  their  reliance  on  high  priced 
imported  naphtha  feedstocks.  The 
Puerto  Rican  government  and  certain 
mainland  refiners  also  expressed 
support  for  the  rulemaking.  The  Puerto 
Rican  Sun  Oil  Company,  a  producer  of 
naphtha  on  the  island,  supported  the 
rulemaking  if  entitlements  benefits  were 
extended  to  Puerto  Rican  naphtha 
producers. 

We  disagree  with  those  commenters 
opposed  to  the  rulemaking  that  the 
relatively  short  time  remaining  before 
total  decontrol  should  preclude  us  from 
proceeding  to  adopt  a  final  rule  that  will 
correct  certain  deficiencies  in  the 
existing  naphtha  entitlements  program. 
Having  identified  the  problems,  we 
believe  it  is  appropriate  to  take  action  to 
amend  the  program,  notwithstanding  the 
limited  time  left  before  total  decontrol. 
Furthermore,  the  final  rule  adopted 
today  provides  a  simple  solution  to  the 
problems  with  the  program,  can  be 
implemented  swifiy  with  a  minimization 
of  further  agency  involvement,  and  will 
provide  a  degree  of  certainty  for  Puerto 
Rican  petrochemical  firm3  for  the 
remaining  life  of  the  program. 

B.  Alternative  Methodologies  to  Impute 
A  Value  for  Domestically  Produced 
Naphtha 

A  great  deal  of  comment  was  directed 
at  the  alternative  methodologies 
proposed  to  impute  a  cost  of 
domestically  produced  naphtha.  The 
imputed  cost  domestic  naphtha  is  a 
crucial  issue  because  its  value  affects 
the  naphtha  feedstock  cost  differential 
of  the  Puerto  Rican  petrochemical  firms 
in  relation  to  their  mainland 
competitors,  which  in  turn  determines 
the  value  of  the  naphtha  entitlement 
benefit  under  the  regulations. 

Only  seven  commenters  supported 
either  (and  in  some  cases,  both)  of  the 
gasoline-based  methodologies 
(identified  as  the  first  and  second 
alternatives  in  the  NOPR)  to  impute  the 
cost  of  domestic  naphtha.  The  reasons 
offered  in  support  of  the  gasoline-based 
methodologies  were  that,  in  general, 
integrated  refiners  make  decisions 
whether  to  use  naphtha  in  motor 
gasoline  or  petrochemicals  production  in 
a  manner  similar  to  that  assumed  by  the 
proposals;  the  value  of  domestic 
naphtha  is  closely  tied  to  its  value  as  a 
component  in  the  motor  gasoline  pool; 
and  either  of  the  proposals  would  be 
responsive  to  changes  in  market 
conditions  in  the  future.  However, 
several  of  these  commenters  suggested 
modifications  to  the  formula  utilized  in 


the  gasoline-based  methodologies  to 
arrive  at  an  imputed  cost  for  domestic 
naphtha.  For  example,  Exxon,  Mobil  and 
Shell,  which  all  either  recommended 
that  the  naphtha  entitlements  program 
be  terminated  or  opposed  all 
alternatives  proposed  in  the  rulemaking 
in  the  first  instance,  but  proceeded  to 
address  the  proposed  amendments, 
criticized  certain  assumptions 
underlying  the  gasoline-based 
methodologies  because  they  resulted  in 
the  imputed  domestic  naphtha  value 
being  understated. 

On  the  other  hand,  the  Puerto  Rican 
petrochemical  producers  using  naphtha 
feedstock  opposed  adoption  of  the 
gasoline-based  methodologies  and 
criticized  certain  inaccurate 
assumptions  underlying  the  formula  that 
they  asserted  resulted  in  the  imputed 
domestic  naphtha  value  being 
overstated.  In  general,  their  criticisms  of 
the  gasoline-based  methodologies 
formula  included:  (1)  the  assertion  that 
data  proposed  to  be  used  that  is 
reported  to  DOE  on  the  Form  P-302-M-1 
is  not  an  accurate  indication  of  the 
refinery  gate  price  for  unleaded 
gasoline,  because  it  includes  data 
reflecting  other  than  wholesale 
transactions;  (2)  the  formula  fails  to  take 
into  account  that  lower  quality  naphtha 
feedstocks  that  cannot  be  blended  into 
gasoline  are  used  by  the  Puerto  Rican 
firms,  particularly  Union  Carbide 
Caribe,  in  the  production  of  olefins;  and 
(3)  the  formula  did  not  reflect  industry 
practice  regarding  the  processing  and 
blending  of  naphtha  into  motor  gasoline 
which  affected  the  capital  recovery  and 
operating  expense  cost  factors 
contained  in  the  formula.  CORCO  also 
opposed  the  gasoline-based 
methodologies  because  of  their 
dependence  on  variables  (such  as  the 
wholesale  price  of  unleaded  gasoline) 
that  the  firm  claimed  cannot  be 
predicted  with  as  much  certainty  as 
crude  oil  costs,  thus  introducing  more 
unpredictability  as  to  the  naphtha 
entitlement  value  at  the  time  naphtha 
purchases  are  made  by  the  firm. 

The  Puerto  Rican  petrochemical 
producers  using  naphtha  feedstocks  and 
the  mainland  refiners  that  opposed  the 
rulemaking  favored  retention  of  the 
existing  naphtha/crude  oil  price  ratio 
methodology  to  impute  the  cost  of 
domestic  naphtha,  but  for  different 
reasons.  The  support  of  the  mainland 
refiners  for  this  proposal  was  based 
upon  their  recommendation  that  DOE 
take  no  action  and  retain  the  existing 
program  in  view  of  the  short  time 
remaining  before  decontrol  and  because 
continuation  of  the  naphtha/crude  oil 
price  ratio  is  the  simplest  alternative. 


The  Puerto  Rican  firms  commented  that 
it  was  appropriate  to  retain  the  existing 
methodology  based  on  the  cost  of  crude 
oil,  because  the  methodology  used 
should  reflect  the  additional  cost  of 
obtaining  naphtha  from  crude  oil.  Union 
Carbide  Caribe  pointed  out  that  the 
value  of  naphtha  used  in  unleaded 
gasoline  production  is  not  relevant  to  a 
non-inlegrated  olefin  producer  such  as 
itself,  that  utilizes  lower  quality  naphtha 
feedstocks  that  cannot  be  used  in 
gasoline  production. 

C.  Retention  of  the  108  Percent 
Naphtha/Crude  Oil  Price  Ratio  Factor 

In  the  preamble  to  the  NOPR,  we 
solicited  comments  concerning:  (1) 
whether  we  should  retain  the  naphtha/ 
crude  oil  price  ratio  methodology  for 
arriving  at  an  imputed  price  for 
domestic  naphtha,  and  (2)  if  we  do, 
whether  the  current  108  percent  factor 
should  be  revised  in  light  of  changed 
market  conditions  and,  if  so,  what  is  the 
appropriate  basis  for  revising  the  factor. 
(45  FR  at  59822). 

The  Puerto  Rican  petrochemical  firms 
urged  the  retention  of  the  existing  108 
percent  factor  notwithstanding  the  fact, 
as  noted  in  the  NOPR,  that  the 
relationship  of  Rotterdam  naphtha  to 
crude  oil  costs  has  fluctuated  at  levels 
generally  well  above  108  percent  since 
the  second  quarter  of  1978.®  They 
argued,  however,  that  the  factor  should 
not  be  based  on  Rotterdam  prices  that 
reflect  distortions  in  foreign  markets. 
They  asserted  that  the  108  percent  factor 
was  justified  as  a  reasonably  accurate 
measure  of  the  value  of  domestic 
naphtha  on  a  cost  basis.  They  also 
asserted  that  no  change  in  the  108 
percent  factor  should  be  made  in  the 
interest  of  simplicity,  given  the  limited 
duration  of  the  program. 

Many  of  the  commenters  that  favored 
retention  of  the  existing  108  percent 
factor  with  a  single  runs  credit  cap  did 
not  address  the  issue  of  whether  the 
factor  should  be  revised.  However,  some 
commenters  urged  that  if  the  Rotterdam 
naphtha/crude  oil  price  ratio 
methodology  were  retained,  the  factor 
should  be  revised  upward  because  use 
of  the  108  percent  factor  understates  the 
imputed  value  of  domestic  naphtha, 
thereby  increasing  the  naphtha  cost 
differential  that  affects  the  value  of  the 
naphtha  entitlement  benefit.  Some 
commenters  suggested  that  the  factor  be 
adjusted  monthly,  based  on  changes  in 
market  conditions. 


3  As  noted  previously,  the  ratio  of  Rotterdam 
naphtha  to  crude  oil  prices  during  the  first  six 
months  of  1977  was  the  basis  on  which  the  108 
percent  factor  was  established. 
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D.  Cap  on  the  Maximum  Value  of  a 
Naphtha  Entitlement 

In  the  NOPR,  we  proposed  to  increase 
the  “cap"  on  the  maximum  value  of  a 
naphtha  entitlement  to  two  crude  oil 
runs  credits  under  all  three  alternative 
proposals.  Seven  commenters,  including 
all  of  the  Puerto  Rican  petrochemical 
firms  and  the  Puerto  Rican  government, 
urged  that  the  “cap”  be  removed 
entirely.  These  commenters  argued  that 
elimination  of  the  “cap”  would  not 
reduce  their  incentives  to  seek  the 
lowest  priced  naphtha  supplies,  because 
the  value  of  a  naphtha  entitlement  is 
based  on  the  weighted  average  cost  per 
barrel  of  naphtha  imported  by  all  Puerto 
Rican  firms.  Thus,  they  contend  that  an 
adequate  incentive  currently  exists  for 
them  to  seek  the  lowest  cost  naphtha 
supplies,  because  a  firm  that  purchases 
naphtha  at  a  price  above  the  average 
price  will  not  be  fully  compensated 
under  the  program.  The  Puerto  Rican 
firms  also  maintained  that  removal  of 
the  “cap”  would  not  cause  world 
naphtha  prices  to  increase,  because  they 
do  not  constitute  a  large  enough  share  of 
the  market.  CORCO  also  asserted  that 
removal  of  the  “cap”  would  enhance  the 
competitiveness  of  the  Puerto  Rican 
petrochemical  producers,  by  removing 
any  future  possibility  they  will  be 
“under-equalized"  if  imported  naphtha 
prices  were  to  rise,  thereby  contributing 
to  the  development  of  the  Puerto  Rican 
economy. 

Thirteen  commenters  favored  the 
retention  of  a  single  crude  oil  runs  credit 
cap  on  the  maximum  value  of  a  naphtha 
entitlement.  These  commenters  included 
those  that  opposed  the  rulemaking,  and 
others  that  supported  a  gasoline-based 
methodology.  With  respect  to  the  issue 
of  incentives  for  the  Puerto  Rican  firms 
to  seek  the  lowest  cost  naphtha 
supplies,  Exxon  suggested  that  sufficient 
incentive  to  purchase  low-priced 
naphtha  might  not  exist  if  the  “cap" 
were  raised  since  there  are  only  three 
firms  that  directly  benefit  from  the  rule, 
and  if  one  firm  paid  a  premium  for 
naphtha  supplies  it  would  not  suffer  a 
significant  penalty  because  it  would 
drive  the  average  cost  up  as  well. 
Another  firm,  Puerto  Rican  Sun  Oil 
Company,  opposed  raising  the  "cap" 
because  the  price  of  naphtha  that  it 
produces  on  the  island  would  become 
uncompetitive. 

E.  Effective  Date  of  Final  Rule 

While  we  did  not  solicit  comments  in 
the  NOPR  as  to  when  a  final  rule 
adopted  in  this  proceeding  should  be 
made  effective,  numerous  comments 
were  received  on  the  subject.  All  of  the 
Puerto  Rican  commenters  asserted  that 


retroactive  relief,  back  to  dates  varying 
from  April  1, 1979  to  May  1, 1980,  is 
appropriate.  They  suggested  that  they 
should  be  compensated  for  past  months 
during  which  their  naphtha  feedstock 
costs  were  not  equalized  as  a  result  of 
the  effect  of  the  single  runs  credit  “cap" 
and  asserted  that  retroactive  relief  is 
appropriate  because  DOE  unreasonably 
delayed  the  initiation  of  this  rulemaking 
proceeding. 

Other  commenters  opposed  making  a 
final  rule  retroactive.  Exxon  pointed  out 
that  the  magnitude  of  the  past  "under¬ 
equalization”  of  the  Puerto  Rican  firms 
is  illusory  to  some  extent  because  it 
results,  in  part,  from  the  under-valuation 
of  the  imputed  cost  of  domestic  naphtha 
using  Ihe  108  percent  factor,  which  in 
turn  overstates  the  naphtha  cost 
differential.  Both  Exxon  and  Mobil  also 
indicated  that  prices  for  petrochemical 
products  have  increased  more  rapidly 
than  increases  in  cost  for  imported 
naphtha  feedstocks,  suggesting  that  the 
competitive  difficulties  encountered  by 
Puerto  Rican  firms  did  not  result  solely 
from  the  failure  of  the  naphtha 
entitlements  program  to  equalize 
feedstock  costs  fully. 

The  question  of  whether  a  rule  should 
be  given  retroactive  effect  involves 
equitable  considerations.  These 
considerations  include  the  justifiable 
reliance  on  the  former  rule  by  those  that 
will  be  aggrieved  by  the  new  rule,  the 
burden  imposed  upon  those  that  will  be 
aggrieved  by  the  new  rule,  and  our 
obligation  to  adopt  a  rule  that  comports 
with  the  statutory  objectives  of  the 
EPAA.  In  this  instance,  retroactive 
application  of  any  of  the  proposals 
would  provide  the  Puerto  Rican 
petrochemical  firms  with  additional 
entitlement  benefits  at  the  expense  of  all 
other  mainland  refiners,  which  have 
justifiably  relied  on  the  existing  naphtha 
entitlements  program  and  did  not  have 
notice  of  a  pending  change  in  the 
program  until  issuance  of  the  NOPR  in 
this  proceeding.  It  is  clear  that 
retroactive  application  of  a  new  rule 
would  impose  a  significant  burden  by 
increasing  the  post-entitlements  crude 
oil  costs  of  all  other  participants  in  the 
entitlements  program.  Finally,  the  Puerto 
Rican  petrochemical  firms  have 
benefited  from  use  of  the  108  percent 
factor  in  the  past,  which  has 
understated  the  value  of  domestic 
naphtha  and  overstated  the  naphtha 
feedstock  cost  differential.  While  we 
acknowledge  that  this  benefit  has  been 
more  than  offset  in  certain  months  by 
the  much  higher  feedstock  costs  of  the 
Puerto  Rican  firms  and  that  the  program 
has  not  functioned  perfectly  in  the  past 
in  responding  to  rapidly  changing 


market  conditions,  we  do  not  believe 
that  retroactive  relief  before  January  1, 
1981  is  justified  in  this  case. 

The  final  rule  adopted  today  will  be 
effective  March  1, 1981,  initially 
applicable  to  refiners’  runs  to  still  for 
the  month  of  January  1981.  We  are  not 
making  this  final  rule  effective  until 
March  1, 1981  to  eliminate  any 
misunderstanding  as  to  the  rule  that  will 
apply  to  the  reporting  of  data  by  refiners 
in  February  (reflecting  December  runs  to 
stills),  which  will  be  the  current  rule 
under  the  existing  program.  The  changes 
made  by  the  final  rule  adopted  today 
will  be  initially  applicable  to  refiners’ 
January  1981  runs  to  stills,  which  are 
required  to  be  reported  by  refiners  to 
DOE  by  March  5, 1981,  and  will  be 
reflected  in  the  entitlements 
transactions  specified  by  the 
Entitlements  Notice  issued  in  the  latter 
part  of  March  1981. 

The  administration  of  die  Entitlements 
Program  involves  a  two  month  delay  to 
allow  for  the  reporting  of  data  by 
refiners  to  DOE  and  the  subsequent 
issuance  of  an  Entidements  Notice  on 
the  basis  of  the  reported  data.  Thus  the 
final  rule  adopted  today,  while  not 
effective  until  March  1, 1981,  will  be 
applied  retroactively  to  refiners’  runs  to 
stills  as  of  January  1, 1981.  Relief 
retroactive  to  January  1, 1981  is  justified 
for  the  following  reasons.  We  do  not 
believe  that  reliance  by  mainland 
refiners,  or  any  other  parties  that  will  be 
aggrieved  by  adoption  of  the  final  rule, 
upon  the  continuation  of  the  existing 
program  was  justified  after  October  1, 
1980.  In  the  NOPR.  we  indicated  our 
tentative  intention  to  make  the 
amendments  to  be  adopted  effective 
commencing  with  refiners'  runs  to  stills 
in  October  1980  in  the  proposed 
regulatory  language  for  each  of  the  three 
alternative  proposals.  Thus,  parties 
were  on  notice  that  the  final  rule  might 
be  applicable  to  refiners’  runs  to  stills  as 
early  as  October  1980. 

The  burden  imposed  upon  mainland 
refiners  is  considerably  mitigated  as 
well.  While  the  post-entitlements  crude 
oil  costs  of  mainland  refiners  will  be 
increased  for  January  1981,  those  costs 
will  not  be  reflected  until  issuance  of  the 
March  1981  Entitlement  Notice,  which 
specifies  entitlement  transactions  based 
on  January  1981  crude  oil  receipts  and 
runs  to  stills.  Under  DOE  price 
regulations,  adjustments  to  crude  oil 
costs  to  take  into  account  entitlement 
transactions  are  not  permitted  to  be 
reflected  in  product  prices  until  the 
month  after  the  entitlement  transactions 
occur.  Thus  increased  costs  resulting 
from  adoption  of  the  final  rule  are  not 
recoverable  by  mainland  refiners  in 
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prices  for  controlled  products  until  April 
1981  in  any  event.  Further,  we  do  not 
believe  that  mainland  refiners’  crude  oil 
purchases  for  January  1981  would  have 
been  influenced  significantly  by  this 
rule. 

Finally,  we  believe  that  there  is  a 
compelling  statutory  interest  that  this 
final  rule  be  made  applicable  to  refiners’ 
runs  to  stills  in  January  1981  to  preserve 
the  competitive  viability  of  the  Puerto 
Rican  petrochemical  industry,  in 
accordance  with  the  goal  set  forth  in 
section  4(b)(1)(D)  of  the  EPAA.  We  also 
believe  that  it  is  appropriate  that  this 
final  rule,  correcting  deficiencies  of  the 
existing  naphtha  entitlements  program, 
be  made  effective  as  soon  as  possible 
given  the  limited  duration  of  the 
program. 

III.  Amendments  Adopted 

The  final  rule  that  we  have  decided  to 
adopt  retains  the  naphtha/crude  oil 
price  ratio  methodology  to  impute  the 
cost  of  domestic  naphtha.  However,  we 
have  decided  to  raise  the  factor  applied 
to  the  monthly  weighted  average  cost 
per  barrel  of  crude  oil  for  all  domestic 
refiners  to  117  percent.  As  proposed  in 
the  NOPR,  the  ratio  used  to  calculate  the 
value  of  a  naphtha  entitlement  is  revised 
so  that  it  is  based  on  the  actual  runs 
credit,  rather  than  the  modified  runs 
credit  used  under  the  existing  rule. 
Finally,  the  runs  credit  “cap”  on  the 
maximum  value  of  the  naphtha 
entitlement  benefit  will  be  eliminated. 

The  naphtha/crude  oil  price  ratio 
methodology  has  been  retained  for 
several  reasons.  The  majority  of 
commenters,  including  the  Puerto  Rican 
petrochemical  firms  using  naphtha 
feedstock  and  mainland  refiners, 
opposed  the  gasoline-based 
methodologies  and  favored  retention  of 
the  naphtha/crude  oil  price  ratio 
methodology.  The  comments  submitted 
by  the  Puerto  Rican  petrochemical  firms 
and  mainland  refiners  also  identified 
difficulties  with  several  assumptions 
underlying  the  formula  that  we  proposed 
for  imputing  a  cost  of  domestic  naphtha 
based  cn  the  wholesale  price  of 
unleaded  regular  gasoline.  The  Puerto 
Rican  petrochemical  firms  asserted  that 
modifications  to  the  formula  were 
necessary  so  that  the  imputed  value  for 
domestic  naphtha  was  not  overstated, 
while  the  mainland  refiners  claimed  that 
other  adjustments  to  the  formula  were 
necessary  so  that  the  imputed  value  for 
domestic  naphtha  was  not  understated. 
We  recognize  that  some  adjustments  to 
the  formula  might  be  necessary,  and  that 
the  calculations  pursuant  to  the  formula 
would  be  more  complicated,  would 
involve  more  variables,  and  would  be 
more  difficult  to  administer.  Therefore, 


we  have  decided  not  to  adopt  either 
gasoline-based  methodology. 

Retention  of  the  naphtha/crude  oil 
price  ratio  methodology  will  make  it 
easier  to  implement  the  amendments 
adopted  today,  while  minimizing  agency 
involvement  in  the  short  time  left  before 
expiration  of  the  program.  It  should  also 
meet  the  concerns  expressed  by  the 
Puerto  Rican  petrochemical  firms 
regarding  predictability,  so  that  they  can 
make  naphtha  purchases  with  a 
reasonable  degree  of  certainty  as  to 
value  of  the  naphtha  entitlement  benefit. 

The  naphtha/crude  oil  price  ratio  will 
continue  to  be  based  on  Rotterdam 
prices  for  those  products,  as  in  the  past. 
We  believe  that  the  relationship  of  the 
prices  of  naphtha  crude  oil  in  Rotterdam 
is  a  reasonably  accurate  measure  of  the 
value  of  those  products  in  relation  to 
one  another,  particularly  in  light  of  the 
fact  that  an  adequate  data  base  for  sales 
of  domestic  naphtha,  a  decontrolled 
product,  does  not  exist.  The  117  percent 
factor  is  derived  by  taking  the  average 
of  the  Rotterdam  naphtha/crude  oil 
price  relationships  for  the  first  ten 
months  of  1980.  We  selected  these  ten 
months  as  a  base  period  because  they 
are  the  most  recent  months  for  which 
data  is  available  and  reflect  the  return 
of  a  relatively  stable  naphtha/crude  oil 
price  relationship  that  takes  into 
account  changed  conditions  in  the 
markets  for  naphtha  and  crude  oil  since 
1977,  when  the  factor  was  last  revised. 
See  42  FR  61853  (December  7, 1977). 
While  this  period  reflects  changed 
market  conditions  since  1977  that  have 
affected  the  value  of  naphtha  and  crude 
oil  in  relation  to  one  another,  it  is  free  of 
significant  market  disruptions  such  as 
occurred  in  1979.  We  believe  that  this 
117  percent  factor  based  on  more  recent 
experience  will  remain  valid  for  the  nine 
months  remaining  in  the  program. 

We  have  decided  to  eliminate  the  runs 
credit  “cap"  on  the  maximum  value  of  a 
naphtha  entitlement  benefit  that  can  be 
received  by  Puerto  Rican  petrochemical 
producers.  While  we  proposed 
increasing  the  “cap”  to  a  double  runs 
credit,  we  did  not  specifically  propose 
elimination  of  the  cap  because  we  did 
not  want  to  reduce  the  incentives  of 
Puerto  Rican  petrochemical  producers  to 
seek  the  lowest  priced  naphtha 
supplies.4  Several  factors,  one  of  which 
was  not  evident  at  the  time  the  NOPR 
was  issued,  have  caused  us  to 
reconsider  our  proposal.  First,  we  are 
persuaded  by  the  comments  of  the 
Puerto  Rican  petrochemical  firms  that 


4  We  believe  that  arguments  that  would  be  posed 
by  mainland  refiners  in  opposition  to  elimination  of 
the  "cap”  would  be  similar  to  those  posed  in 
opposition  to  doubling  the  "cap"  that  were 
considered  in  this  rulemaking. 


they  will  still  have  an  incentive  to  seek 
the  lowest  priced  naphtha  supplies  even 
in  the  absence  of  a  "cap,”  because  they 
are  competitive  with  one  another  and  to 
the  extent  a  firm  purchases  naphtha 
above  the  average  price  of  all  naphtha 
feedstocks  imported  into  Puerto  Rico,  it 
will  not  be  fully  compensated  for  its 
feedstock  cost  differential.  Second,  since 
issuance  of  the  NOPR  the  value  of  a 
crude  oil  runs  credit  has  been  rapidly 
decreasing.  This  has  been  due  to  a 
number  of  factors,  including  the  phased 
decontrol  of  crude  oil  prices,  the  sale  of 
crude  oil  that  was  formerly  price- 
controlled  at  market  level  prices  as  a 
result  of  the  implementation  of  tertiary 
enhanced  oil  recovery  projects,  and  the 
new  entitlements  treatment  accorded 
crude  oil  used  to  fill  the  Strategic 
Petroleum  Reserve.  In  light  of  the 
continually  decreasing  runs  credit 
between  now  and  the  end  of  the 
entitlements  program,  imposition  of  a 
runs  credit  “cap”  would  very  likely 
preclude  meaningful  relief  for  the  Puerto 
Rican  petrochemical  firms  in  a  period  of 
rising  naphtha  prices. 

We  also  believe  that  our  decision  to 
increase  the  naphtha/crude  oil  price 
ratio  factor  to  117  percent  will  insure 
that  the  Puerto  Rican  petrochemical 
firms  are  not  overcompensated  because 
of  an  understated  imputed  value  for 
domestic  naphtha. 

IV.  Procedural  Requirements 

A.  Section  404  of  the  DOE  Act 

Pursuant  to  the  requirements  of 
Section  404(a)  of  the  Department  of 
Energy  Organization  Act,  we  have 
referred  these  amendments  to  the 
Federal  Energy  Regulatory  Commission 
(FERC)  for  a  determination  whether  they 
would  significantly  affect  any  matter 
within  the  Commission’s  jurisdiction. 

The  Commission  has  advised  us  that  it 
“has  decided  not  to  exercise  its 
discretion  to  determine  that  the 
proposed  rule  significantly  affects  any 
function  within  the  jurisdiction  of  the 
Commission.” 

B.  National  Environmental  Policy  Act 

As  indicated  in  the  preamble  to  the 
NOPR,  it  has  been  determined  that  these 
amendments  would  not  significantly 
affect  the  quality  of  the  human 
environment  within  the  meaning  of  the 
National  Environmental  Policy  Act 
(NEPA,  42  U.S.C.  4321  et  seq.},  and 
therefore,  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  required  by  NEPA 
and  the  applicable  DOE  regulations  for 
compliance  with  NEPA. 
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C.  Executive  Order  12044 

In  accordance  with  Executive  Order 
No.  12044  “Improving  Government 
Regulations"  (43  FR  12661,  March  24, 

1978)  and  DOE’s  implementing  Order 
2030.1,  “Procedures  for  the  Development 
and  Analysis  of  Regulations,  Standards, 
and  Guidelines”  (44  FR  1032,  January  3, 

1979) ,  a  Regulatory  Analysis  has  been 
prepared  which  examines  the  impacts  of 
the  alternatives  that  were  evaluated  in 
this  rulemaking.  A  summary  of  the 
Regulatory  Analysis  is  attached  as  an 
appendix.  The  entire  Regulatory 
Analysis  is  available  for  public 
inspection  at  Room  B-110  of  the 
Economic  Regulatory  Administration, 
2000  M  Street,  NW,  Washington,  D.C. 

(Emergency  Petroleum  Allocation  Act  of 
1973, 15  U.S.C.  751  et  seq.,  Pub.  L.  93-159,  as 
amended,  Pub.  L.  93-511,  Pub.  L.  94-99,  Pub. 

L.  94-133,  Pub.  L  94-163,  and  Pub.  L.  94-385; 
Federal  Energy  Administration  Act  of  1974, 

15  U.S.C.  787  et  seq.,  Pub.  L.  93-275,  as 
amended,  Pub.  L.  94-332,  Pub.  L.  94-385,  Pub. 

L.  95-70,  and  Pub.  L.  95-91;  Energy  Policy  and 
Conservation  Act,  42  U.S.C.  6201  et  seq.,  Pub. 
L.  94-163,  as  amended,  Pub.  L.  94-385,  and 
Pub.  L.  95-70;  Department  of  Energy 
Organization  Act,  42  U.S.C.  7101  et  seq..  Pub. 
L.  95-91;  E.0. 11790,  39  FR  23185;  E.0. 12009, 

42  FR  46267) 

In  consideration  of  the  foregoing,  Part 
211  of  Chapter  II,  Title  10  of  the  Code  of 
Federal  Regulations,  is  amended  as  set 
forth  below. 

Issued  in  Washington,  D.C.,  January  12, 
1981. 

Hazel  R.  Rollins, 

Administrator,  Economic  Regulatory 
A  dministration. 

PART  21 1— MANDATORY  PETROLEUM 
ALLOCATION  REGULATIONS 

1.  Subparagraph  211.67(d)(5)  is 
amended  by  revising  subparagraph  (i), 
deleting  former  subparagraph  (iii), 
revising  and  renumbering  former 
subparagraph  (iv),  deleting  former 
subparagraph  (v),  and  renumbering 
former  subparagraph  (vi)  to  read  as 
follows: 

§  21 1.67  Allocation  of  domestic  crude  oil. 
***** 

(d)  Adjustments  to  volume  of  crude  oil 
runs  to  stills. 

***** 

(5)(i)  The  volume  of  a  refiner’s  crude 
oil  runs  to  stills  beginning  with  the 
month  of  January,  1981  in  a  particular 
month  for  purposes  of  the  calculations 
in  paragraph  (a)(1)  of  this  section  and 
the  calculations  for  the  national 
domestic  crude  oil  supply  ratio  shall 
include  the  number  of  barrels  of 
naphthas  which  are  imported  into 
Puerto  Rico  (other  than  imports  from  the 


U.S.  Virgin  Islands  and  other  than 
naphthas  imported  into  Puerto  Rico 
which  are  acquired  pursuant  to  an 
exchange  or  similar  matching  purchase 
and  sale  transaction  for  naphthas 
produced  by  a  refinery  located  in  the  the 
United  States)  and  are  utilized  in  that 
month  as  a  petrochemical  feedstock  at  a 
petrochemical  plant  owned  or  operated 
by  that  refiner  in  Puerto  Rico,  as 
reduced  in  paragraph  (d)(5)(ii)  of  this 
section.  The  number  of  eligible  barrels 
of  naphthas  for  a  particular  month 
further  shall  be  multiplied  by  a  fraction 
the  numerator  of  which  is  equal  to  the 
weighted  average  per  barrel  cost  of  all 
naphthas  imported  into  Puerto  Rico  for 
that  month  as  to  which  entitlement 
issuances  are  sought  less  the  imputed 
per  barrel  cost  of  domestically  produced 
naphthas  for  that  month,  and  the 
denominator  of  which  is  the  entitlement 
value  for  a  barrel  of  crude  oil  included 
in  the  volume  of  a  refiner’s  crude  oil 
runs  to  stills  for  that  month.  For 
purposes  of  this  subdivision  (5)(i),  the 
imputed  per  barrel  cost  of  domestically 
produced  naphthas  for  a  particular 
month,  commencing  with  January,  1981 
shall  be  equal  to  117  percent  of  the 
weighted  average  per  barrel  cost  of  all 
the  crude  oil  receipts  for  all  domestic 
refiners  for  that  month. 

(ii)  The  volume  of  naphthas  eligible 
for  inclusion  in  the  volume  of  a  refiner’s 
crude  oil  runs  to  stills  in  a  particular 
month  under  paragraph  (d)(5)(i)  of  this 
section  shall  be  reduced  by  the  volume 
of  export  sales  (under  §  212.53  of  Part 
212  of  this  chapter,  including  sales  to  a 
purchaser  which  certifies  it  or  an  entity 
affiliated  with  that  purchaser  will  export 
the  product  so  purchased),  for  that 
month  of  products  produced  at  the 
petrochemical  plant  that  has  processed 
the  imported  naphthas. 

(iii)  Notwithstanding  any  other 
provisions  of  this  section,  a  firm  other 
than  a  refiner  that  owns  a  petrochemical 
plant  in  Puerto  Rico  shall  be  eligible  to 
receive  entitlements  with  respect  to 
naphthas  processed  at  such  a  plant  on 
the  same  basis  as  is  provided  for 
refiners  in  paragraphs  (d)(5)  (i)  and  (ii) 
of  this  section,  except  that  such  a  firm 
shall  not  be  eligible  for  any  additional 
entitlements  under  the  provisions  of 
paragraph  (e)  of  this  section.  Any  such 
firm  shall  file  reports  under  §  211.66  on 
the  same  basis  as  a  refiner. 

(iv)  Any  firm  that  is  eligible  for 
entitlement  issuances  under  this 
subparagraph  shall  obtain  appropriate 
certifications  from  any  other  firm  to 
which  it  sells  products  produced  at  a 
petrochemical  plant  located  in  Puerto 
Rico.  Such  certification  shall  set  forth 
whether  or  to  what  extent  the  products 


so  purchased  will  be  sold  (whether 
directly  by  that  other  firm  or  indirectly 
through  any  firm  affiliated  with  that 
other  firm)  in  transactions  that 
constitute  export  sales  under  §  212.53  of 
Part  212  of  this  chapter.  Any  firm 
purchasing  products  produced  at  a 
petrochemical  plant  located  in  Puerto 
Rico  shall,  upon  the  request  of  the 
owner  or  operator  of  that  facility,  certify 
to  that  owner  or  operator  as  to  whether 
or  what  extent  the  further  sale  of  those 
products  by  that  firm  (or  any  affiliate 
thereof)  will  constitute  export  sales 
under  §  212.53. 

***** 

Appendix — Summary  of  Final  Regulatory 
Analysis  Amendments  to  the  Puerto  Rico 
Naphtha  Entitlements  Program 

The  Final  Regulatory  Analysis  confirms  the 
findings  of  the  Draft  Regulatory  Analysis  in 
regard  to  the  problems  with  the  current 
program  and  the  need  to  remedy  them.  The 
analysis  discusses  briefly  the  public 
testimony  submitted  in  this  rulemaking 
proceeding,  the  rationale  for  the 
determination  of  the  final  amendments 
adopted  and  their  impact  on  the  program. 

This  Analysis  reviews  problems  with  the 
current  program  described  in  the  Draft 
Regulatory  Analysis,  specifically  that  it 
frequently  has  not  been  able  to  equalize  the 
cost  of  naphtha  feedstocks  between  the 
Puerto  Rican  petrochemical  manufacturers 
and  their  U.S.  mainland  competitors  during 
the  past  two  years.  One  of  the  principal 
reasons  cited  for  the  program's 
ineffectiveness  is  its  continued  use  of  a  108 
percent  naphtha/ crude  oil  price  ratio  even 
though  it  no  longer  provides  a  reasonable 
basis  for  imputing  the  value  of  naphtha 
compared  with  crude  oil  as  documented  by 
market  changes  during  the  past  two  years. 

The  other  problem  with  the  program  is  that 
the  current  limitation  of  a  naphtha 
entitlement  benefit  to  one  crude  oil  runs 
credit  frequently  constrains  the  naphtha 
entitlement  benefit;  therefore,  it  is  unable  to 
offset  the  higher  world  naphtha  prices  that 
have  occurred  over  the  past  two  years. 

The  oral  and  written  comments  on  the 
three  alternative  amendments  proposed  to 
equalize  better  the  cost  of  naphtha  feedstocks 
of  the  Puerto  Rican  petrochemical  firms 
overwhelmingly  supported  the  retention  of 
the  current  naphtha/crude  oil  price  ratio 
methodology.  However,  the  respondents 
differed  on  whether  the  present  factor  of  108 
percent  should  be  revised  upward  and 
whether  the  maximum  value  of  a  naphtha 
entitlement  should  continue  to  be  limited  to 
one  crude  oil  runs  credit.  The  other  two 
alternatives,  both  of  which  would  have 
changed  the  method  of  calculating  the  cost  of 
domestic  naphtha  by  imputing  a  value  based 
on  its  alternative  use  in  gasoline  production, 
received  very  little  support.  Although  there 
was  no  substantial  opposition  to  the  gasoline* 
based,  opportunity  cost  approach  on  the 
basis  of  its  validity  as  a  method  for 
determining  a  domestic  naptha  value,  there 
were  a  number  of  criticisms  and  suggestions 
concerning  the  derivation  of  several  factors 
used  in  the  calculations. 
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The  amendments  adopted  will  increase  the 
naphtha/crude  oil  ratio  factor  from  108 
percent  to  117  percent  and  remove  entirely 
the  ceiling  on  a  naphtha  entitlement  benefit. 
Although  world  naphtha  prices  have  declined 
gradually  during  the  past  year,  the  overall 
trend  of  higher  naphtha  values  tends  to 
invalidate  the  continued  use  of  the  108%  ratio 
factor  in  calculating  the  value  of  domestic 
naphtha.  Hie  117%  ratio  factor  was  derived 
by  averaging  the  Rotterdam  naphtha-to-crude 
oil  price  ratios  for  the  first  ten  months  of  1980 
for  which  firm  data  is  available.  The  analysis 
states  that  this  period  was  chosen  because  it 
was  characterized  by  the  absence  of  any 
significant  world  petroleum  supply  disruption 
and  a  slight  downturn  in  the  world  economy. 
As  a  consequence,  it  is  a  fairly  accurate 
indicator  of  the  present  value  of  naphtha  and 
it  is  likely  that  this  representative  value  will 
prevail  for  die  duration  of  the  program. 

The  amendment  to  raise  the  price  ratio 
factor  from  108%  to  117%  will  reduce  the 
value  of  a  naphtha  entitlement.  Use  of  a 
higher  ratio  factor  will  increase  the  imputed 
value  for  domestic  naphtha  which,  in  turn, 
reduces  the  cost  differential  between  Puerto 
Rican  petrochemical  firms  and  their  U.S. 
mainland  competitors.  Inasmuch  as  the  cost 
differential  determines  the  value  of  a  naphtha 
entitlement,  a  lower  value  will  result. 

Removal  of  the  ceiling  on  the  value  of  a 
naphtha  entitlement  will  remove  any 
constraints  on  size  of  benefits,  but  this  should 
not  have  any  impact  unless  world  naphtha 
prices  rise  suddenly.  Although  ERA  does  not 
anticipate  the  kind  of  price  volatility  that  was 
experienced  in  the  naphtha  market  during 
1979,  this  amendment  is  being  adopted  as  a 
precautionary  measure  so  that  entitlement 
benefits  will  not  be  constrained  in  the  event 
of  unforeseen  price  increases  in  the  world 
naphtha  market. 

The  Analysis  concludes  that  the  % 

amendments  meet  the  principal  objectives  of 
the  rulemaking,  by  providing  the  following: 

•  Fair  compensation  of  the  Puerto  Rican 
petrochemical  firms  for  their  feedstock  cost 
disparities. 

•  Insurance  against  a  recurrence  of  the 
feedstock  cost  under-equalization  that  the 
Puerto  Rican  firms  experienced  earlier. 

•  Assurance  that  the  Puerto  Rican  industry 
is  neither  competitively  advantaged,  nor 
disadvantaged. 

•  Adequate  incentives  for  Puerto  Rican 
naphtha  purchasers  to  compete  for  favorable 
prices. 

•  Administrative  simplicity  and  no 
additional  reporting  burden  for  the  industry 
and  DOE. 

The  analysis  concludes  that  the  only 
objective  of  this  rulemaking  that  the  adopted 
amendments  do  not  achieve  is  enabling  of  the 
program  to  respond  to  wide  price  fluctuations 
in  the  world  naphtha  market.  In  view  of  the 
very  short  time  remaining  for  the  operation  of 
the  program,  ERA  no  longer  thinks  that  this 
objective  is  of  critical  importance. 

The  analysis  states  that  the  reasons  for 
retaining  the  current  methodology  outweigh, 
on  balance,  those  supporting  the  other 
Alternatives.  Although  the  opportunity  cost 
methodology  offers  the  advantage  of 
flexibility  by  automatically  reflecting  changes 
in  naphtha  values,  this  requirement  is 


diminished  in  view  of  the  anticipated 
stability  in  the  naphtha/crude  oil  price 
relationship  over  the  limited  time  remaining 
in  the  program.  Furthermore,  adoption  of  the 
opportunity  cost  methodology  would  require 
ERA’S  evaluation  of  requisite  data  to  be  used 
in  the  model,  adjustments  to  ongoing 
programs,  and  increased  administrative  time. 
The  analysis  concludes  that  if  the  program 
were  to  continue  beyond  the  current 
expiration  date  of  September  30, 1981,  it 
would  be  necessary  to  re-evaluate  the 
possible  use  of  the  gasoline-based, 
opportunity  cost  methodology. 

[I’R  Doc.  81-1919  Filed  1-18-81;  8:45  am] 
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